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Mandatory Television Access for Minor
Party Presidential Candidates:
Revamping Section 315 of the Equal
Opportunities Doctrine
by
M. SHANNON UNDERWOOD*

Introduction
In 1960, the first televised presidential debate pitted Richard Nixon
against John F. Kennedy. Director Don Hewitt of Columbia Broadcasting System recalled the historic event:
I had a meeting with Jack Kennedy in a hangar at Midway Airport in
Chicago. He knew how important this was going to be. He understood it. I never saw Richard Nixon, though he arrived in the hall that
night. Kennedy slept all day, got ready for the debate, knew how important it was. Nixon spoke to the Carpenters Union that afternoon
and thought this was just another campaign appearance. He guessed
wrong. 1

After Kennedy's debate victory, political tacticians could not help but
recognize the potential preeminence of television in campaigning. As
Don Hewitt later said of the debate:
That was the first time I became aware of what's wrong with television
and politics. When that debate/non-debate was over, America elected
a president that night. They didn't have to wait for election day.
America decided, we like the young, handsome Catholic kid from
than the guy who looks like he needs a shave
Massachusetts better
2
from California.
Sixteen years later, in 1976, the Ford-Carter confrontation again
demonstrated the pivotal impact of a televised debate upon the outcome
of an election.3 During the debate with Carter, Ford, in reply to a question which he evidently misunderstood, stated "[t]here is no Soviet domi* Member, Third Year Class. Dedicated to Daniel Torrence in appreciation for his
efforts to improve this Note.
1. Campaign: The Prime-Time President 7 (WETA television broadcast, Oct. 3, 1988)
(interview with Don Hewitt, CBS Director of the 1960 Nixon-Kennedy debate) (transcript on
file at COMM/ENT).
2. Id. at 8.
3. Id. at 10 (interview with John Deardorff, Media Advisor to President Ford).
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nation of Eastern Europe and there never will be under a Ford
administration." 4 It was a terrible moment for his campaign because the
comment, heard by millions, seemed to corroborate the opinion of those
who believed that Ford was not smart enough to be President. 5
Because television allows a candidate to appear and speak directly to
millions, it has a profound impact upon voters' perception of candidates,
campaign strategies, and upon election results. 6 As the major communication medium of the United States today, 7 television is "no longer a
luxury of politics; it is often [its] very essence. '"8 However, access to the
medium extracts a high dollar price.9 Thus, it is not surprising that historically the better financed campaign has prevailed.'°
In campaigns using television, televised advertising accounts for between fifty and ninety percent of the average campaign budget," which
means that poorly funded minor party candidates cannot realistically
compete in the television market with their wealthier Democrat and Republican counterparts. Consequently, during elections, many Americans
4. Id. President Ford evidently answered another question he had anticipated which was
"Did we, at Helsinki, accept Soviet domination of Eastern Europe?" Id.
5. Id.
6. N. MINOW, J. MARTIN, & L. MITCHELL, PRESIDENTIAL TELEVISION 4 (1973).
7. In 1981, 98% of all American homes had televisions, and in the fall of 1980, the
average American watched more than 49 hours of television per week. Downs, The Equal
Time and FairnessDoctrines:Outdated or Crucialto American Politics in the 1980's, 4 COMM/
ENT L.J. 67, 76 (1981) (citing NIELSON REPORT ON TELEVISION 7 (1981)). Furthermore,
67% of the U.S. public used television as its primary news source. Id. (citing A Short Course in
Broadcasting, BROADCASTING CABLE YEARBOOK (1981)). As early as 1975, 65% of those
polled said they obtained most of their information on national and world affairs from television. Moreover, 47% obtained the same'information from newspapers, and 21% from the
radio. S. SIMMONS, THE FAIRNESS DOCTRINE AND THE MEDIA 1 (1978). Statistics show
that the three New York-based broadcast networks, ABC, NBC, and CBS, via their news and
documentary programs, are the principal arbiters of American opinion. K. PHILLIPS,
MEDIACRACY 28 (1975).
8. Singer, The FCC and Equal Time: Never-Neverland Revisited, 27 MD. L. REV. 221,
246 (1967).
9. A study of five of the most expensive Senate campaigns since 1974 showed the average
cost up from $1 million in 1974, to nearly $10 million in 1984. Translated, that equals $0.67
per vote in 1974 increasing to $7.74 per vote in 1984. The media costs in these campaigns rose
from $0.12 per vote to $3.50 per vote. Thus, respectively, costs have increased in expensive
campaigns by ten times and media costs have increased thirty-fold.
Even in constant dollars, campaign costs have tripled since 1960, and doubled since 1972,
while media costs have increased five-fold. Clean Campaign Act of 1985: HearingsBefore the
Subcomm. on Communications of the Senate Comm. on Commerce, Science & Transportation,
99th Cong., 1st Sess. 14 (1985) [hereinafter Clean Campaign Act Hearings] (statement of Curtis B. Gans, Director of the Committee for the Study of the American Electorate).
10. T. FERGUSON & J. ROGERS, THE POLITICAL ECONOMY 163-69 (1984).
11. Clean Campaign Act Hearings,supra note 9, at 27. In 1984, political candidates paid
an estimated $300 million for 30 and 60-second paid political announcements.
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are simply unaware of the existence of minor party candidates,I2 such as
those of the Libertarian, Progressive, and Communist parties. Advertising, however, is only one way the major parties use television to their
advantage. Incumbents and, during elections, front-running opponents,
receive free television time in the form of reports on news events (encompassing everything from floor debates to Easter egg hunts), documentaries, interviews, and newscasts.
The danger that broadcasters might use this power to provide exposure to one candidate over another, thereby using a public resource, the
airwaves, for private political ends, was a major impetus in the adoption
of the Radio Act of 1927, and later of the Equal Opportunities Doctrine
(the "Doctrine"). 3 In theory, the Equal Opportunities Doctrine should
help minor party candidates better compete with their well-financed rivals in the marketplace of ideas, however, in practice this has not been
the case.
The Equal Opportunities Doctrine provides that whenever a licensed television or radio broadcast station permits a legally qualified
candidate for any public office to "use" a station, it must afford equal
opportunities to all other such candidates for that office in the use of such
broadcasting station.' 4 Simply put, the Doctrine requires that if one candidate is given free time, his opponent must also receive free time.' 5 Additionally, if a candidate is sold time, then his opponent must have an
opportunity to buy a substantially similar block of time.' 6 The provisions relating to the sale of air time as illuminated in the Zapple Doctrine, 7 do not, however, require a broadcaster to give free air time to a
candidate who cannot pay for it merely because the broadcaster has sold
a wealthier candidate time.' 8 While the Equal Opportunities Doctrine
12. [T]here have been between twelve and fifteen minor party candidates in five of
the last seven presidential elections since 1960. In 1980, there were eighteen; the
fewest has been eight, in 1964. However, with the notable exceptions of 1968, in
which Independent George Wallace garnered 13.5% of the popular vote, and 1980,
in which Independent John Anderson took 6.6%, the aggregate vote total of all minor party candidates has never reached 2% of the popular vote, leading some to call
these candidates 'fringe' candidates.
King Broadcasting Co. v. FCC, 860 F.2d 465, 467 (D.C. Cir. 1988).
13. H.R. REP. No. 1069, 86th Cong., 1st Sess. 4 (1959).
14. Id.
15. See id.
16. Id.
17. In re Request by Nicholas Zapple, Communications Counsel, Comm. on Commerce,
for Interpretive Ruling Concerning Section 315 Fairness Doctrine, 23 F.C.C.2d 707, 708
(1970).
18. [T]he controlling factor is the nature of the broadcaster's role in the presentation
of the initial "use." Where the licensee himself presents a program featuring a candidate and merely sells commercial spots around the broadcast, the candidate's opponent will be entitled to free time ....
Applying this approach[,] . . . a candidate

HASTINGS COMM/ENT L. J.

[Vol. 12:263

appears on its face to be a means by which minor party candidates could
receive more television exposure, in practice the statute has been eviscerated by incongruous application.
Part I of this Note describes the rationale for, elements of, and
amendments to the Equal Opportunities Doctrine. Part II examines inconsistencies in the current application of the Doctrine. Part III explores
the impact that broadcast exposure can have on minor party candidates
and argues that sound public policy dictates that minor parties be heard.
Part IV proposes a modification to the Equal Opportunities Doctrine
that would narrow the exceptions to what constitutes a use as applied in
section 315, and additionally would initiate a scheme of mandatory air
time allocation for minor party candidates. The proposed modifications
balance the public interest in hearing a wide array of candidates against
broadcasters' first amendment rights and financial interests. Additionally, the proposal seeks to differentiate minor party candidates based
upon their party's support in earlier elections in order to distinguish
popularly endorsed candidates from eccentrics for purposes of allocating
time.

I
The Equal Opportunities Doctrine
A. Rationale for Creation of the Equal Opportunities Doctrine
Are we to consent to the building up of a greatpublicity vehicle and
allow it to be controlled by a few men and empower those few men to
determine what the public shall hear?
It may be urged that we do that with newspapers. Yes, that is true;
but anyone is at liberty to start a newspaper and reply. Not so with a
broadcastingstation. 1
Rooted in the Radio Act of 1927, the Equal Opportunities Doctrine
was originally intended to address the concern of ensuring pluralism in
the democratic process.2 ° Congress wanted "to assure a legally qualified
candidate that he will not be able to acquire unfair advantage over an
opponent through favoritism of a station licensee in selling or donating
time or in scheduling political broadcast[s].'
would not be entitled to free time to respond to paid advertisements sponsored by

independent committees supporting his opponent.
In re Carter/Mondale Reelection Comm., Inc., Memorandum Opinion and Order, 81
F.C.C.2d 409, para. 19 (1980).
19. 67 CONG. REC. 12,503 (1926) (statement of Sen. Howell, one of the key supporters of
the Radio Act of 1927).
20. Downs, supra note 7, at 68.
21. S.REP. No. 562, 86th Cong., 1st Sess. 8-9 (1959).
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Airwaves were originally deemed a limited natural resource belonging to the public.2 2 Parties in the private sector could use airwaves, but
only if the use was consistent with the public interest or if necessity
would thereby be served.2 3
In recent years, the Federal Communication Commission's (FCC or
Commission) concern with spectrum scarcity has been considerably alleviated by the increased number of radio and television outlets. 24 However, some still believe there is a need to curb broadcaster influence.2 5
This can be done through enforcement of the public interest standard.2 6
Once a broadcast spectrum is allocated, it does not irrevocably belong to
the licensee. To retain a license, the broadcaster must satisfy certain ob22. N. MINOW, J. MARTIN & L. MITCHELL, supra note 6, at 72.
23. Id.
24. In re Syracuse Peace Council, Memorandum Opinion and Order, 2 F.C.C. Rcd. 5043,
paras. 67-69 (1987). The Commission set the total number of television stations at 1,315 in the
1987 Syracuse decision, reflecting an increase of 57% since 1969. The Commission noted that
the scarcity rationale, popularized in Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969),
was no longer a valid concern, even without taking into account the proliferation of cable and
UHF channels.
25. Congress introduced the Fairness Doctrine to present a balanced view of important
public issues by requiring that radio, and later television, provide reasonable opportunities for
the presentation of opposing viewpoints on controversial public issues. Red Lion, 395 U.S. at
369. With the enactment, Congress acknowledged the influence of radio and television on
public opinion and thought. Id. at 376.
In 1987, the Fairness Doctrine was repealed. Due to changing public opinion and judicial
pressure, the FCC concluded that the Fairness Doctrine was "an unconstitutional violation of
the First Amendment rights of broadcasters and that it [did] not further an important government interest." The FCC also found that scarcity was an invalid reason to have differing first
amendment rights of broadcasters and journalists, stating that it
no longer believe[d] that there [was] scarcity in the number of broadcast outlets
available to the public . . . [believing instead] that the articulation of lesser First
Amendment rights for broadcasters on the basis of the existence of scarcity, the licensing of broadcasters, and the paramount rights of listeners departs from traditional First Amendment jurisprudence.
Syracuse Peace Council, 2 F.C.C. Rcd. 5043 at paras. 74, 83. The Commission explicitly stated
that the repeal did not extend beyond the Fairness Doctrine to codified laws such as the Equal
Time Rule. Commission Halts Enforcement ofFairnessDoctrine, 26 F.C.C. Rulemaking Rep.
(CCH) 23250, pp. 15928-30 (F.C.C. New Developments Aug. 20, 1987). In response to a
directive from the U.S. Court of Appeals for the District of Columbia Circuit, the Commission
addressed the constitutionality of the Fairness Doctrine, further elaborating and rationalizing
the need to abandon the Fairness Doctrine. Id. at 15928. See also Fairnessin BroadcastingAct
of 1987: Hearingson S. 742 Before the Subcomm. on Communicationsof the Senate Comm. on
Commerce, Science, and Transportation, 100th Cong., 1st Sess. 8-9 (1987) [hereinafter Fairness
in BroadcastingAct] (statement of Mark S. Fowler, FCC Chairman). As recorded in congressional hearings, Mark S. Fowler, then FCC Chairman and an opponent of the Fairness Doctrine, felt that government regulated balancing of program content was indistinguishable from
censorship and that it stifled informed debate by encouraging broadcasters not to air controversial issues, lest they be required to provide equal time for opposing viewpoints. Id. at 9.
26. See infra notes 27-33 and accompanying text for a definition of the public interest
standards.
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ligatory functions to the public.2 7 The public interest standard, carried
over from the text of the initial Radio Act of 1927 to the 1934 Communications Act,2 8 is due in great part to the following type of reasoning:
The broadcasting field holds untold potentialities in a political.., way;
its future use in this respect will undoubtedly be extensive and effective. There is nothing.., to prevent a broadcast station from permitting one party or one candidate... to employ its service and refusing
to accord the same right to the opposing side .... 29
In FCC v. National Citizens Committee for Broadcasting,3 ° the
United States Supreme Court articulated a standard for the FCC to use
to ascertain the public interest quotient of its broadcast regulation. The
standard required reference to first amendment principles;3 in particular, to the first amendment goal of achieving "the widest possible dissem32
ination of information from diverse and antagonistic sources."
Congress has chosen to protect the public's first amendment rights
in broadcasting "by relying on broadcasters as public trustees, periodically accountable for their stewardship, to use their discretion in ensuring the public's access to conflicting ideas."'3 3 Thus, the public interest
standard gives Congress the power to require broadcasters to follow certain rules regarding the coverage of political candidates.
B.

Elements of the Equal Opportunities Doctrine

1.

Only candidatesfor federal elective office have a constitutionalright of
access

The Equal Opportunities Doctrine applies to all candidates for public office: local, state, and federal. However, state and local candidates
have no initial right of access to any broadcast station.3 4 Only candidates for federal elective office possess an affirmative right to purchase
time from broadcast facilities.35 Except for this mandated access require27. BroadcastingImprovements Act of 1987: Hearingson S. 1277 Before the Subcomm. on
Communicationsof the Senate Comm. on Commerce, Science and Transportation, 100th Cong.,
1st Sess. 26 (1987) [hereinafter Broadcasting Improvements Act Hearings].
28. N. MINOW, J. MARTIN & L. MITCHELL, supra note 6, at 72.
29. H.R. REP. No. 464, 69th Cong., 1st Sess. 16 (1926) (text from the congressional debate on the first comprehensive radio law).
30. 436 U.S. 775 (1978).
31. Id. at 795 (citing CBS, Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 122 (1973)).
32. Id. (citing Associated Press v. United States, 436 U.S. 1, 20 (1945)).
33. Red Lion Co. v. FCC, 395 U.S. 369, 390 (1969).
34. In re Complaint of Warren J. Moity, Sr. Against TV Station Licenses, 88 F.C.C.2d
580, 581 (1979).
35. Section 312(a) of the Federal Communications Act of 1934 allows the Commission to
revoke any station license or construction permit for willful or repeated failure to allow a
candidate for federal office reasonable access to the broadcast station. 47 U.S.C. § 312(a)
(1982).
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ment for federal candidates, the United States Supreme Court has found
that the Constitution does not impose any right of access on the broadcast media. a6 Thus, in state and local elections, broadcasters could refuse
to sell or give time to all candidates without running afoul of the Equal
Opportunities provisions. However, once there is initial access, and one
candidate has bought or been given time, the Equal Opportunities Doctrine comes into play.
2.

"Legally qualified candidates" defined

Because the Equal Opportunities Doctrine confers a right only upon
individuals and not on political parties,3 7 the term "legally qualified candidate""8 serves an important function. It activates the Equal Opportunities Doctrine 9 and triggers mandatory access for a candidate whose
opponent has bought or been given time. To be a legally qualified candidate for section 315' purposes, a candidate for public office must have
announced his or her candidacy.4" Section 315 also has these requirements: (1) the candidate must be registered in a certain number of states,
the number of which varies depending upon the particular state;42 (2) she

must receive a certain percentage of the vote in a primary; and (3) for
43
write-in candidates, she must make a substantial showing of candidacy.

36. CBS, Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 128 (1973); Branch v. FCC, 824
F.2d 37, 48 (D.C. Cir. 1987), cert. denied. 485 U.S. 959 (1988).
37. Letter from Jane Morris, Secretary to National Laugh Party, 40 F.C.C. 289, para. 4
(1957).

38. Communications Act of 1934, 47 C.F.R. § 73.1940(a) (1988).
39. A. SHAPIRO, MEDIA AccEss 79 (1976).

40. Communications Act of 1934, 47 U.S.C. § 315 (1982).
41. 47 C.F.R. § 73.1940 (1988). Broadcasters need a starting signal for commencement of
the equal time provisions to ensure certainty. A requirement of announcement would eliminate forcing broadcasters to gamble on whether an interviewee will announce her candidacy
during the interview which would make broadcasters subject to equal time provisions. In
1980, President Carter was the last of the 14 Democratic contenders to announce his candidacy though it was certain he would run. He finally announced his candidacy 16 months after
the first of his opponents. See Downs, supra note 7, at 98. As a result, Carter was able to make
numerous appearances without allowing his opponents equal time, as he was not yet a legally
qualified candidate.
42. A. SHAPIRO, supra note 39, at 79-85.
43. In re Complaint by Michael Levinson against Station WXXI-TV, Rochester, New
York, Staff Ruling, I F.C.C. Rcd. 1305, para. 12 (1986). Inter alia, the write-in applicant must
be eligible for candidacy under state law, and make a substantial showing that he or she is a
bona fide candidate for office.
A substantial showing is interpreted by the Commission to mean that there is evidence
that the candidate has engaged to a substantial degree in activities commonly associated with
political campaigning. These activities include, but are not limited to: (a) making campaign
speeches; (b) distributing literature; (c) issuing press releases; and (d) maintaining campaign
headquarters. See 47 C.F.R. § 73.1940(a)(5) (1988).
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The FCC regulations implementing section 315 provide additional
specifications as to who is regarded as a legally qualified candidate."
However, it is within the competence of the states to control the manner
of their own elections.4 5 Thus, even for federal elective offices, states may
require legal qualifications in addition to those found in the federal statutes.4 6 If candidacy is questioned, the FCC looks to the state statutes to
verify that the candidate has fully complied with all applicable
requirements."
3.

"Use" as synonymous with appearance

Any television or radio appearance by a legally qualified candidate
for public office is a use that will trigger the Equal Opportunities Doctrine unless one or more statutory exceptions apply. Use is synonymous
with appearance and is essentially the same as exposure.48 Although
originally all appearances of a candidate, no matter how brief or perfunctory, were considered a use of a station's facilities within section 315, 4 9
the Commission later recognized a "fleeting use" exception to which sec44. 47 C.F.R. § 73.1940(a) (1988). A "legally qualified candidate" means any person who
has publicly announced that he is a candidate for nomination or election in a primary, special,
or general election and who meets the qualifications prescribed by the applicable laws to hold
the office for which he is a candidate, so that he may be voted for by the electorate directly or
by means of delegates or electors and who
(a) has qualified for a place on the ballot or
(b) is eligible under applicable [state] law to be voted for by sticker, by writing in his
name on the ballot, or other method, and (1) has been duly nominated by a political
party which is commonly known and regarded as such, or (2) makes a substantial
showing that [he or she] is a bona fide candidate for nomination or office, as the case
may be.
These requirements are interpreted by the FCC on a case-by-case basis.
45. H. WARNER, RADIO AND TELEVISION LAW 354 (1948).
46. Id.
47. A. SHAPIRO, supra note 39, at 80. If the state law is unclear, the FCC will consult the
state's cases for judicial interpretation. If there are no prior decisions on the issue, then the
Commission may turn to the state Attorney General or another official in charge of elections
to determine whether the obligations have been fulfilled.
When there is a doubt as to whether a candidate is legally qualified, she bears the burden
of proof of her candidacy. 47 C.F.R. § 73.1940(a) (1988). See also Letter from Mary Jane
Morris, Secretary to American Vegetarian Party, 40 F.C.C. 278 (1956); Letter from Ben F.
Waple, Secretary to Socialist Workers' Party, 40 F.C.C. 421 (1964); Letter from William B.
Ray, Chief, Complaints and Compliance Division for Chief, Broadcast Bureau to Frank J.
Kuhn, Jr., 48 F.C.C.2d 433 (1974); In re Roy Anderson, Memorandum Opinion and Order, 14
F.C.C.2d 1064, paras. 7-8 (1968), aff'd per curiam, Anderson v. FCC, 403 F.2d 61 (2d Cir.
1968). See H.R. REP. No. 1069, 86th Cong., 1st Sess. 4 (1959) for a detailed enumeration of
requirements for legally qualified candidacy.
48. In re Petitions of CBS, Inc. and NBC for Reconsideration and
Motions for Declaratory Rulings or Order Relating to the Applicability of Section 315 of the Communications Act
of 1934, as amended, to Newscasts by Broadcast Licensees, 26 F.C.C. 715, para. 30 (1959)
[hereinafter FCC Interpretive Opinion].
49. Id. at para. 29.
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tion 315 does not apply.5" Fleeting uses are found where the camera
scans the candidate only very briefly and/or when the candidate is part
of a large group and is not easily recognizable. 5 The Commission rules
on fleeting uses on an ad hoc basis. It recently extended the fleeting use
exception to include individual shots of candidates lasting for two or
three seconds during commercials for Time magazine because "the format and specific 'two-three second' limitation constitute[d] a similarly de
minimis appearance. " "
Generally, for an appearance to constitute a use, the candidate must
make an appearance where she is identified or identifiable by voice or
form. The period which she is featured, rather than the entire program,
is considered a use.5 3 Sound bites 4 are handled similarly. If the voice is
recognizable, it constitutes a use. 55
4. Charges applicable to legally qualified candidates
Section 315 requires that a broadcaster who gives or sells time to a
legally qualified candidate for public office must, upon request, give or
sell to all other legally qualified candidates for the same political office an
equal opportunity to buy comparable blocks of time.56 This is to ensure
an equivalency in audience, both in terms of viewer numbers and type.
In 1952, the Doctrine was amended to prohibit broadcasters from
charging political candidates higher rates for use of broadcast facilities
than those charged for non-political uses.57 Currently, legally qualified
candidates may not, immediately prior to an election, be charged a
higher rate than they would be charged for a comparable use of the station for nonpolitical purposes.58 Stations may charge a candidate no
more than the lowest unit rate normally charged by the broadcast station
for the same time slot and length.5 9 The amendment also prohibits discrimination between legally qualified candidates' access to the broadcast
50. See In re Request of Oliver Productions for Declaratory Ruling, Memorandum Opinion and Order, 4 F.C.C. Rcd. 5953, para. 7 (1989), where the FCC recognized a fleeting use

exception which was not considered a "use" within the meaning of section 315(a) "because the
appearance was de minimis in length or format." Id.
51. Time, Inc., 55 RAD. REG. 2d (P & F) 581 (1984).
52. Id. at 582.
53. Letter from William B.Ray, Chief, Complaints and Compliance Division for Chief,
Broadcast Bureau to Charles F. Dykas, 35 F.C.C.2d 937 (1972).
54. Sound bites are short quotations recorded on audiotape or videotape that are used in
newscasts.
55. A. SHAPIRO, supra note 39, at 55.
56. 47 U.S.C. § 315(a) (1982).
57. Communications Act Amendments of 1952, Pub. L. No. 82-554, § 11, 66 Stat. 711,
717 (1952) (codified as amended at 47 U.S.C. § 315 (1982)).
58. 47 U.S.C. § 315(b) (1982).
59. Id.
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airwaves. A broadcaster may not deny time to an obscure candidate because he believes either that the candidate will not win, or that the field
of candidates is already too large.' The ultimate penalty imposed for
such violations is revocation of the broadcaster's license.61
C. History of the 1959 Amendments
1. Lar Daly and the resultant section 315 amendments
In 1959, Lar Daly, a legally qualified candidate for Mayor of Chicago, ran as the American First candidate. He was a minor, though
seemingly perpetual, candidate. Primary elections for the office of Mayor
were scheduled for February 24, 1959. The incumbent, Richard J.
Daley, was a candidate in the Democratic primary. Timothy P. Sheehan
was a candidate in the Republican primary. Lar Daly was a candidate in
both.
Lar Daly requested equal time pursuant to section 315 after Richard
Daley was shown on newscasts engaging in a variety of activities. Daley
was interviewed about his candidacy and the selection of the site of the
Democratic National Convention, and was shown kicking off the March
of Dimes annual fund drive as well as welcoming President Frondizi of
Argentina to Chicago. The station denied Daly's claim that showing the
newsreels activated the equal time provisions.
Daly appealed to the FCC who agreed that he was entitled to equal
time under section 315. CBS asserted that since the film clips were part
of a regularly scheduled news broadcast, handled and shown in a routine
fashion, and not designed to advance the cause of any candidate, they
escaped the provision. On February 19, 1959, the Commission ruled that
Lar Daly was entitled to equal time.62
Broadcasters and members of Congress interpreted the FCC decision to mean that if any coverage were given to a candidate, other legally
qualified candidates for the same position must be given an equal amount
of free time. The United States Attorney General and Congress opposed
60. 47 C.F.R. § 73.1940(b), (c) (1988). Other requirements require licensees to keep
records of requests for political broadcast time and require equal time requests to be submitted
within certain periods. 47 C.F.R. § 73.1940(d) (1988).
61. 47 C.F.R. § 73.1940(g) (1988). See § 312(a)(7) of the Communications Act, which
provides authority for this revocation. The Commission may revoke any station license or
construction permit for willful or repeated failure to allow reasonable access to, or permit
purchase of, reasonable amounts of time for the use of a broadcast station by a legally qualified
candidate for Federal elective office on behalf of his candidacy. See also In re Liability of
Alpha Broadcasting Corp., 57 RAD. REG. 2d (P & F) 469 (1984), where the FCC upheld a fine
of $5,000 against a broadcast station which had repeatedly charged political advertisers rates
in excess of the lowest unit rate and for the practice of requiring one candidate to pay with a
certified check while allowing another to pay with a personal check.
62. FCC Interpretive Opinion, supra note 48.
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the Commission's ruling. The Attorney General denied the proposition
that every time a candidate is seen or heard on television or radio the
appearance constitutes a use. He was concerned that the decision would
greatly inhibit direct news coverage of important campaign developments. Additionally, the Attorney General argued that fair and comprehensive news coverage could be assured by applying the "public interest"
standard requiring fair presentation of public issues.
Congress, motivated by its desire to encourage increased news coverage of political campaign activity, amended section 315 of the 1934
Communications Act to exempt from the Equal Opportunities provision
appearances by legally qualified candidates during four categories of
news programming.63
Congress realized that the concept of absolute equality among competing candidates had to accommodate two other objectives: first, the
right of the public to be informed through broadcasts of political events,
and second, the discretion of the broadcaster to be selective with respect
to the broadcasting of such events.'
2.

The amendments today

The exemptions which emerged from the 1959 Amendments have
two common denominators: they all apply to news broadcasts and they
all require "bona fide news value" in the programs sought to be ex63. S. REP. No. 562, 86th Cong., 1st Sess. (1959), reprinted in 1959 U.S. CODE CONG. &
NEWS 2564, amending the text of 47 U.S.C. § 315 to read as follows:
Candidatesfor public office; (a) If any licensee shall permit any person who is a
legally qualified candidate for any public office to use a broadcasting station, he shall
afford equal opportunities to all other such candidates for that office in the use of
such broadcasting station: Provided,that such licensee shall have no power of censorship over the material broadcast under the provisions of this section. No obligation
is imposed upon any licensee to allow the use of its station by any such candidate.
Appearance by a legally qualified candidate on any (1) bona fide newscast
(2) bona fide news interview
(3) bona fide news documentary (if the appearance of the candidate is incidental to
the presentation of the subject or subjects covered by the news documentary), or
(4) on-the-spot coverage of bona fide news events (including but not limited to political conventions and activities incidental thereto), shall not be deemed to be use of a
broadcasting station within the meaning of this subsection. Nothing in the foregoing
sentence shall be construed as relieving broadcasters, in connection with the presentation of newscasts, news interviews, news documentaries, and on-the-spot coverage
of news events, from the obligation imposed upon them under this chapter to operate
in the public interest and to afford reasonable opportunity for the discussion of conflicting views on issues of public importance.
64. Repeal of "Equal Time" Requirements: Hearingson H.R. 6103 Before the Subcomm.
on Communications of the Comm. on Interstate and Foreign Commerce, 96th Cong., 2d Sess.
(1980) [hereinafter Equal Time Hearings] (statement of Hon. Lionel Van Deerlin).
ADMIN.
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empted. 65 The FCC has held that the term "bona fide" was intended to
emphasize Congress' intent that the programs be of genuine news value
and not be designed to serve the political advantage of any particular
candidacy.6 6 The new exceptions sought to allow more extensive coverage of candidates without subjecting the broadcasters to equal time requirements. The exceptions are:
67
(1) bona fide newscast
68
(2) bona fide news interview
(3) bona fide news documentary (if the appearance of the candidate is
incidental to the presentation of the subject or subjects covered by the
news documentary), 6 9 and

(4) on-the-spot coverage of bona fide news events. 7 °
In amending section 315 to insert the news program exemptions,
Congress stated that the FCC should have broad discretionary power to
interpret the new policy. According to the Senate Report accompanying
the amendments:
It is difficult to define with precision what is a newscast, news
interview, news documentary, or on-the-spot coverage of a news event
That is why the committee in adopting the language of the proposed legislation carefully gave the Federal Communications Commission full flexibility and complete discretion to examine the facts in each
complaint which may be filed with the Commission ....

In this way

the Commission will be able to determine on the facts submitted in
each case whether a newscast, news interview, news documentary [or]
on-the-spot coverage of news event ...is bona fide or a 'use' of the
facilities requiring equal opportunit[ies]. 7 '
FCC rulings indicate that the good faith of a broadcaster is a dominant factor in deciding whether a program should be exempt from the
equal time requirements. 72 Good faith is assessed by looking to the format, nature, and content of the programming. If the broadcaster initi65. In re Request for Declaratory Ruling by Paramount Pictures Corp., 3 F.C.C. Rcd.
245, para. 6 (1988) (citing CONF. REP. No. 1064, 86th Cong., 1st Sess. 4 (1959)).
66. Oliver, 4 F.C.C. Rcd. 5953, at para. 4 (citing In re Petition of Henry Geller, Memorandum Opinion and Order, 95 F.C.C.2d 1236, 1243 (1983)), aff'd sub nom. League of Women Voters Educ. Fund v. FCC, 731 F.2d 995 (D.C. Cir. 1984) (which cited H.R. CONF. REP.
No. 1069, 86th Cong., 1st Sess. 4 (1959)).
67. 47 U.S.C. § 315(a)(1) (1982).
68. Id. at § 315(a)(2).
69. Id. at § 315(a)(3).
70. Id. at § 315(a)(4).
71. S. REP. No. 562, 86th Cong., 1st Sess. 12, reprinted in 1959 U.S. CODE CONG. &
ADMIN. NEWS 2564, 2572.

72. Currently, the actions of licensees are measured under a standard of whether the licensee has acted reasonably and in good faith. Report on Alternatives to the Fairness Doctrine,
F.C.C. Rulemaking Reps. (CCH) 23,251, at 15,946-47, para. 48 n.51 (Aug. 10, 1987).
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ates the program, controls it, and the program is regularly scheduled, a
candidate's appearance will most likely be exempted from section 315.73
II
Application of the Equal Opportunities Doctrine
A.

FCC's Overbroad Interpretation of "Use"

In general, any use of a broadcast facility by a legally qualified candidate triggers an obligation for licensees to afford all other such candidates equal opportunities. FCC rulings on what constitutes a use
illustrate how broadly the term has been interpreted.
Pat Paulsen, a comedian and perennial presidential candidate, was
featured in one episode of the Disney television series The Mouse Factory.
It was scheduled to air in, among other places, New Hampshire in the
fall of 1972."l Paulsen was engaged in his traditional tongue-in-cheek
presidential campaign. He was a legally qualified candidate for the Republican nomination, campaigned actively, and had secured a place on
the New Hampshire ballot." Walt Disney Studios questioned the neccesity of compliance with the equal time requirements because of Paulsen's status as a candidate earning his living through entertaining.
Disney contended that either the program should be restricted from
broadcast only in New Hampshire, arguing that Paulsen should be considered a legally qualified candidate only for the New Hampshire Republican nomination, or that Paulsen should not be considered a bona fide
candidate.7 6 The Commission ruled, and the Ninth Circuit affirmed, that
Paulsen's appearance on the show when he was a candidate for the New
Hampshire primary imposed equal opportunities obligations upon broadcast licensees who chose to air The Mouse Factory.77 The FCC noted
that Paulsen himself had not decided how far he would take his candidacy: "As far as going beyond New Hampshire, I haven't thought much
about it."7 8' The Commission stated that "in the absence of a clear cut
statement from Mr. Paulsen to the contrary, it appears that Mr. Paulsen
is a legally qualified candidate for the Republican nomination for President who has taken steps to secure delegates to the Republican National
73. Public Notice: Use of Broadcast Facilities by Candidates for Public Office, 24
F.C.C.2d 832, 838 (1970).
74. In re Request By Walt Disney Productions, Inc. for Declaratory Ruling with Respect
to Political Broadcast Equal Opportunities, 33 F.C.C.2d 297 (1972), aff'd sub nor. Paulsen v.
FCC, 491 F.2d 887, 889 (9th Cir. 1974).
75. Disney, 33 F.C.C.2d at 297.
76. Id. at 299.
77. Paulsen, 491 F.2d at 887.
78. Disney, 33 F.C.C.2d at 297 (citing Hollywood Reporter, Wed., Jan. 12, 1972).
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Convention."7 9 Consequently, stations around the country pulled episode four of The Mouse Factory rather than give equal time to other candidates. As Paulsen demonstrates, a broadcaster may not evaluate the
political utility of a candidate's appearance as a basis for denying or
granting a request for equal time.
Similarly, in the 1980 and 1984 elections, broadcasters were unable
to show episodes of Death Valley Days and other Ronald Reagan features
because such appearances constituted a use under the present interpretation of the Doctrine.8 0
The above examples demonstrate the wide latitude given the FCC to
determine whether an appearance is an exempted use. Nowhere in the
Paulsen decision does the FCC indicate that it considered whether viewers who saw The Mouse Factory were considering Paulsen's candidacy as
they watched the program, nor whether those viewers were even of voting age. Similarly, it is unlikely that Death Valley Days heralded a flurry
of enthusiasm for Ronald Reagan as a presidential candidate.
B. FCC's Application of the 1959 Exemptions
Of the four exemptions from section 315, two are fairly well-defined
81
and generate little controversy. The exemption for news documentaries
generally has been applied effectively and will not be covered in this
Note. Section 315(a)(1), exempting bona fide newscasts, is also reasonably noncontroversial as thus far the FCC has ruled only twice regarding
whether specific programs qualified as newscasts.8 2 However, the exemptions for bona fide news interviews and for on-the-spot coverage of bona
fide news events have generated substantial problems for both minor
party candidates and candidates lagging in the various polls.
79. Id.
80. In In re Request by Adrian Weiss, Beverly Hills, California for Ruling Concerning
Section 315 of the Communications Act, 58 F.C.C.2d 342 (1976), review denied, 58 F.C.C.2d
1389 (1976), the FCC determined that if an actor becomes a legally qualified candidate for
public office, his appearance in movies telecast thereafter will be uses entitling his opponents to
equal time, if the actor is identifiable in the movies. The same principle applies to television
series appearances, as discussed supra at notes 74-80 and in the accompanying text.
81. 47 U.S.C. § 315(a)(3) (1982).
82. In re Request for Declaratory Ruling by Paramount Pictures Corp., Cox Broadcasting
Corp., Taft Television Productions, and Television Program Enterprises, 3 F.C.C. Rcd. 245,
para. 5 (1988), finding that Entertainment Tonight and Entertainment This Week constitute
newscasts based upon their format. The Commission stated that format was the principle
consideration and that because the programs reported news of some area of current events in a
manner similar to traditional newscasts, these programs fit within the exemption. Id. at para.
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1. Exemptions for bona fide news interviews

In determining whether a program falls within the "bona fide news

interview" exemption, the Commission considers whether it is regularly
scheduled, whether the broadcaster controls the program, and whether

the broadcaster's decisions on the format, content, and participants are
based on reasonable, good faith journalistic judgment and newsworthiness, rather than on an intention to advance an individual's candidacy. 3
The FCC has broadened the scope of the bona fide news interview
category by exempting programs containing only marginal amounts of
"hard" news. In 1959, Congress specifically exempted traditional "question and answer" programs, such as Face the Nation and Issues and Answers.84 In 1984, the FCC exempted Donahue. 5 Although the FCC
purports to recognize Congress' stated goal of increasing political awareness,86 it is difficult to discern how the FCC's recent decisions have furthered that design. The Commission's interest in advancing innovative
interviewing techniques 87 is laudable as an overall plan; however, the
elimination of a distinction between "news interview programs" and
"talk shows," has the immediate result of allowing major party candidates frequent exposure without comparable exposure for minor party
candidates. The FCC exempted The Morning Program8 8 in 1987,
although it is typified as a "talk" show and features not only news, but
also entertainment segments.8 9
Another unfortunate policy shift has recently emerged in the con-

text of pre-election candidate interviews. In 1972, a Pittsburgh television
station scheduled a series of "talk-news" interview programs, entitled
Know Your Congressman, to begin running eleven weeks before the Penn-

sylvania primary elections. The format featured two Pittsburgh-area
83. In re Request by CBS, Inc. for Declaratory Ruling, 2 F.C.C. Red. 4377, para. 4
(1987); In re Request of U.S. News and World Report for Declaratory Ruling, Memorandum
Opinion and Order, 2 F.C.C. Rcd. 7101, para. 6 (1987).
84. A. SHAPIRO, supra note 39, at 62.
85. In re Request by Multimedia Entertainment, Inc. for Declaratory Ruling, 56 RAD.
REG. 2d (P & F) 143, 146 (1984).
86. In establishing its category of exemption from Section 315, the committee was
aware of the opportunity it affords a broadcaster to feature a favorite candidate. This
is a risk the committee feels is outweighed by the substantial benefits the public will
receive through the full use of this dynamic media in political campaigns.
S. REP. No. 562, 86th Cong., 1st Sess 4 (1959)
87. Multimedia, 56 RAD. REG. 2d (P & F) at 146.
88. The Morning Programwas exempted on the basis that the selection of candidates to be
interviewed was made solely on their "newsworthiness," that the program was regularly
scheduled, and that CBS had exclusive control over the selection of questions and format of
the interviews, based on its good faith judgment of newsworthiness. CBS 2 F.C.C. Rcd. 4377,
para. 6 (1987).
89. Id. at para. 5.
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congressmen per segment.9' The Commission refused to guarantee a
news interview exemption stating that:
[I]t is apparent that Congress was concerned about news interview
programs created and/or scheduled shortly before an election ....
The program for which you seek a ruling is scheduled to begin 11
weeks before the Pennsylvania primary elections, and will feature incumbent Congressmen. Under these circumstances and in light of the
legislative history, we do not believe that we can rule at this time that
"Know Your Congressman" falls within the category of programs that
are exempt from the 'equal opportunities' provision of Section 315.91
In contrast, a 1988 television series with a similar format entitled
The Next President was exempted from the equal time requirements of
section 315 under the news interview exemption. 92 The series, conducted
by David Frost, was to feature interviews and profiles of "newsworthy"
1988 Presidential candidates. 93 Approximately twelve one-hour electiontracking programs were planned for the months preceding the presidential election.9 4 The producers, intent on investigating the character, personal qualities, and general philosophy of each candidate, also planned
interviews of outgoing President Ronald Reagan, former President Gerald Ford, and other leading political figures." David Frost was solely
responsible for determining the course of the interviews, the questions
asked and the topics covered. 96 The producers insisted that the program
did not intend to advance the candidacy of any of the candidates. The
Commission was satisfied that all requirements for exemption from the
equal time provisions were met despite the fact that the format and timing of the program was virtually identical to that of Know Your
Congressman.
Even though the Commission stated that "Congress was concerned
primarily with the prospect of broadcasters using the exemption to create special news interview programs for the benefit of a particular candi' it was willing to exempt The Next President. The
date or candidates," 97
Commission concluded that no favoritism was shown because the program focused on a number of different candidates. However, the FCC
failed to consider the broader favoritism-that for the two major parties.
The recent decisions which granting news interview exemptions
from the Equal Opportunities Doctrine for talk shows allow broadcasters
90.
91.
92.
93.
94.

In re Request for Declaratory Ruling by WIIC-TV, 33 F.C.C.2d 629 (1972).
Id. at 630.
U.S. News and World Report, 2 F.C.C. Rcd. 7101, para. 13.
Id. at para. 2.
Id. at para. 3.

95. Id.
96. Id. at para. 4.
97. Id. at para. 10.
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to publicize Republican and Democratic candidates without offering
comparable time to minor party candidates. This result flies in the face
of the stated purpose of the Equal Opportunities Doctrine: to ensure the
public's access to conflicting ideas.9 8
99
2. On-the-spot coverage of bona fide news events

(a) The scope of use has expanded as candidate debates have been exempted
from the equal time requirements
Before 1975, the FCC ruled on proposed exemptions for on-the-spot
coverage of news debates on an ad hoc basis. Because debates usually did
not qualify as bona fide news events, the FCC refused to grant subsection
(a)(4) exemptions. As a result, Congress passed bills suspending the
Equal Opportunities Doctrine for discrete periods of time, as, for example with the Nixon-Kennedy debates in 1960.100 Eventually, the FCC
reconsidered its policy and, in 1975, reversed its earlier decisions'0 1 and
held that coverage of candidate debates may be exempt as on-the-spot
news reporting of a bona fide news event."2 The 1975 ruling, Aspen Institute, which was upheld by the federal courts, determined that, under
certain circumstances, broadcasts of debates between candidates and of
candidate press conferences would fall within the exemption.'0 3 The
FCC determined that in the interest of increasing coverage of campaign
events, the correct reading of the legislative intent of section 315 compelled the exemption of debates staged by non-broadcaster organizations
such as the League of Women Voters. The FCC further extended the
exemption in 1983 by allowing broadcasters to sponsor debates free from
the equal time restrictions. ° 4
98. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 384 (1969). See also FCC v.

League of Women Voters, 468 U.S. 364, 380 (1984).
99. 47 U.S.C. § 315(a)(4) (1982).
100. Joint Resolution of Aug. 24, 1960, Pub. L. 86-677, 74 Stat. 554 (1960).
101. Letter from Ben F. Waple, Acting Secretary, to The Goodwill Station, Inc., 40 F.C.C.
362 (1962); Letter from Ben F. Waple, Acting Secretary to the National Broadcasting Company, 40 F.C.C. 370 (1962).
102. In re Petition of the Aspen Institute, Memorandum Opinion and Order, 55 F.C.C.2d
697 (1975), aff'd sub nom. Chisolm v. FCC, 538 F.2d 349 (D.C. Cir. 1976), cert. denied, 429
U.S. 890 (1976).
103. Id.
104. Henry Geller, 95 F.C.C.2d 1236 (1983). The Commission recognized that although
Congress in providing the exemption from § 315 "expressed a concern that the freedom and
flexibility accorded to broadcasters in their news programming might result in favoritism
amongst candidates, Congress intended to permit that risk in order to foster a more informed
electorate." Id. at para. 19.
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The FCC continued this trend in 1987 when it recognized candidate-sponsored debates as exempt. 0 5 In 1987, during the Democratic
race for the presidential nomination, two of the candidates, Michael
Dukakis and Richard Gephardt, arranged a television debate between
themselves.' 6 WCVB-TV, a local Massachusetts station, requested an
exemption for the debate from the Equal Opportunities Doctrine, claiming it was an on-the-spot coverage of a bona fide news event.' 0 7 The
station argued that because there was no front-runner, the two candidates were as newsworthy as any others and that there was local interest
in the home state governor's New Hampshire campaign, thereby demonstrating that the candidates were not specially singled out due to any
political favoritism. 0 8 The FCC found that the program did not pose a
sufficient risk of political favoritism and that it met all of the standards
for exemption as a bona fide news event." °9 WCVB believed that the
candidates were especially newsworthy because the debate was to take
place in Massachusetts and the residents of that state were particularly
interested in hearing the views of Dukakis, their Governor."o
Aspen Institute and later rulings have only made simpler what Congress had been doing for years: providing broadcasters with a way to
promote Democrats and Republicans at the expense of minor party candidates under the guise of news coverage of debates. This practice cannot continue if Americans are to fully realize their right to have the
broadcast spectrum used to disseminate a wide array of political views
rather than the predictable policies of the Republicans and Democrats.
(b) The scope of use has expanded as the FCC has relaxed the requirement
of contemporaneity
Prior to 1983, the FCC's "one-day rule" mandated that for coverage
of a news event to come within the exemption for on-the-spot coverage,
the coverage had to follow the event within a very brief interlude-usually one day at most."' In 1983, the FCC abandoned this rule in Henry
105. In re Request for Declaratory Ruling by WCVB-TV, 2 F.C.C. Rcd. 4778, para. 10
(1987).

106. Id. at para. 2.
107. Id. at para. 1.
108. Id. at para. 3.
109. Id. at para. 10.
110. Id. at para. 3.
111. In re Delaware Broadcasting Co., Memorandum Opinion and Order, 60 F.C.C.2d
1030 (1976); In re John F. Donato, Memorandum Opinion and Order, 66 F.C.C.2d 599
(1977).
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Geller 2 and determined that coverage need not be contemporaneous
with the event, adopting a "reasonably recent" test instead." 3 The Commission stated that:
We now believe instead that the only reasonable rule-of-thumb on
the meaning of the 315(a)(4) exemption is that it encompasses news
reports of any reasonably recent event intended in good faith by the
broadcaster to inform the public and not intended to favor or disfavor
any candidate.114

In 1988, this "reasonably recent" test was expanded to absurd
lengths. In Southern Centerfor InternationalStudies (SCIS)," 5 a nonprofit, nonpartisan educational institution produced a television program
entitled The Fifth Annual Report of the Secretariesof State. The program
was an edited version of a conference at which the six living former Secretaries of State were questioned by three journalists. 1 6 Former Secre17
tary of State Alexander Haig, scheduled to appear on the program,
was at the time running for the Republican presidential nomination." 8
Sponsors sought to air the program a full five weeks after it had been
filmed and intended to still have it qualify as an "on-the-spot" news event
so that broadcasters could carry it without having to provide free time to
other candidates seeking the Republican nomination. 1' 9 The Commission held that under the Henry Geller "reasonably recent" test, relative
newsworthiness and broadcaster good faith could combine to make such
a delay acceptable. 2 '
While a more restrictive holding in SCIS would only have benefitted
other Republican candidates, the holding sets an unfortunate precedent
for minor party candidates seeking to enforce the Equal Opportunities
Doctrine. With no outer limit at which news is no longer news, broadcasters are free to air stories about major party candidates which occurred weeks and even months earlier, providing exposure for them
under the guise of "on-the-spot" news. This discretion gives broadcasters unnecessary power to promote the major parties without offering
comparable time to minor party candidates.
112. Henry Geller, 95 F.C.C.2d 1236, para. 24 (stating that delayed broadcasts and re-

broadcasts of debates and other news events, rather than nearly contemporaneous coverage,
would not deprive the program of exemption under the "one-day" rule).
113. Id.
114. Id.

115.
F.C.C.
116.
117.
118.
119.
120.

In re Request of The Southern Center for Int'l Studies for Declaratory Ruling, 3
Rcd. 492, para. 1 (1988).
Id. at para. 2.
Id.
Id.at para. 3.
Id.
Id.at para. 5.
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III
Minor Party Candidates and Broadcast Time
A.

Scant Allocation of Time to Minor Party Candidates

In recent elections the popularity of minor party and third party
candidates has not been reflected in the amount of broadcast coverage
they receive. For example, rounding to the nearest whole number, minor party candidates 12 1 received zero percent of the news time and zero
percent of the stories on CBS in 1980.122 In all of 1980, CBS devoted
23
only one whole story to a minor party candidate on the weekday news. 1
This candidate, Ed Clark, the Libertarian Party nominee, received a total
of only three minutes of air time in one story all year. ' 24 The Libertarian
Party is the largest minor party in the American system, 12 5 and Clark
received well over one percent of the popular vote. 12 6 He was on the
ballots in all fifty states and in the District of Columbia.' 27 Although
voters demonstrated interest in Clark, CBS treated him as a virtual noncompetitor by ignoring his candidacy.
In the same election, Barry Commoner, the Citizens' Party candidate, received no air time, although he had over one-quarter of a million
votes.' 28 The Clark and Commoner examples illustrate the need for reform of the Equal Opportunities Doctrine to enable minor party candidates to receive broadcast time at least commensurate with their
popularity. Additionally, candidates who have yet to build a base of popular support ought to have some minimal access so that their opinions
may reach a wider audience.
Greater broadcast exposure results in increased campaign contributions and support. John Anderson, after unsuccessfully seeking the Republican Presidential nomination in 1980, ran as an Independent, rather
than as a representative of a minor party. Based upon his standing in the
polls, Anderson was invited by the League of Women Voters to appear in
129
the Iowa debates along with candidates from the two major parties.
121. "Minor party candidates" as used in this Note refers to those candidates who are
affiliated with neither the Republican nor the Democratic Party.
122. M. ROBINSON & M. SHEEHAN, OVER THE WIRE AND ON TV 73 (1983).

123. Id.
124. Id.
125. The Libertarian National Committee, based on election results in 1972 and 1976, was
the nation's third largest party, and is, therefore, also the nation's largest minor party. However, according to the Federal Elections Campaign Act's definition of minor parties, there are
no minor parties in the United States, only new parties. Equal Time Hearings, supra note 64,
at 78 (statement of Edward H. Crane, III).
126. M. ROBINSON & M. SHEEHAN, supra note 122, at 73.
127. Equal Time Hearings, supra note 64, at 78.
128. M. ROBINSON & M. SHEEHAN, supra note 122, at 74,
129. Id. at 90.
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Up until those debates, Anderson had garnered popular support, but had
had no opportunity for mass media exposure.1 30 After an unexpectedly
good showing in the debates, Anderson received a great deal of media
attention. As a result, his campaign contributions tripled within one
week."' Simply as a result of that national television exposure, Anderson dramatically increased his standing as a candidate.
The decision by broadcasters not to cover a candidate can be immensely important to a candidate's campaign. For example, even though
CBS did not broadcast the debates until 11:30 p.m. EST"a2 (ABC and
NBC chose not to cover the debates at all, 3 3 only because Ronald Reagan decided not to participate),' 34 the exposure substantially improved
Anderson's chances. This is true even though Ronald Reagan's absence
changed the character of the debate from "front page" news to just another preliminary political event.
B. Policy Objectives of the Equal Opportunities Doctrine Favor Greater
Allocation of Time to Minor Party Candidates
One purpose of the first amendment is to preserve an uninhibited
marketplace of ideas. 1 35 The first amendment right associated with
broadcast communication has been held to be the right of the public to
have access to a multitude of opinions on issues of public importance.
The Supreme Court stated in Red Lion BroadcastingCo. v. FCC that: "It
is the right of the viewers and listeners, not the right of the broadcasters,
which is paramount ....It is the right of the public to receive suitable
access to social, political, esthetic [sic], moral, and other ideas and experiences which is crucial here."' 3 6
In order to meet this policy objective, it is essential that the public
be exposed to the positions of more than just the two major parties. The
Equal Opportunities Doctrine, once thought to be a way of assuring fair
play to all contestants in an election, has instead over the years become a
legal obstruction to informing the electorate about minor party candidates. This problem is especially serious now when public interest in
elections is waning and voter participation in the country has reached
new lows. Public policy dictates that more public forums for minor
party candidates be made available, yet the Equal Opportunities Doctrine in practice has provided less.
130. Equal Time Hearings, supra note 64, at 45 (statement of Rep. Markey).

131. Id.
132. Id. at 63 (statement of Edward M. Fouhy, Chief of Washington News Bureau, CBS).
133. Id. at 62-63 (statement of Richard Wald, Senior Vice-President of ABC News).

134. Id. at 63.
135. Red Lion, 395 U.S. at 390.
136. Id.
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The decision not to give a candidate that first opportunity for national exposure causes a ripple effect on funding which surely kills the
campaign." a7 "The fact that Ronald Reagan, for whatever reason, decides he doesn't want to show up really shouldn't be the determining
factor. The other seven legitimate candidates should have had the right
to expose some of the deficiencies in his public policy posture." 138
Were the exemptions to section 315 not in effect, the public would
have greater access to opinions which are not currently being heard. For
example, the Communist Party USA 39 advocates a nuclear-free world, a
shorter workweek, and plant closings legislation," 4 positions taken by
neither the Republican nor the Democratic candidates.
IV
Proposals for Change
The necessity for reform of the Equal Opportunities Doctrine is evident. A change which balances the media's interest in unrestricted
speech against the need to increase political awareness in the United
States is essential. An expanded definition of use combined with a
mandatory allocation of time for presidential candidates would go far in
accomplishing this purpose.1 4 A two-tiered reform should be instituted.
Tier One would expand the definition of use, while Tier Two would mandate an allocation of time during elections for candidates meeting certain
established criteria.
A. Narrow the Exemptions from "Use" in the Equal Opportunities Doctrine
The definition of use as applied in the Equal Opportunities Doctrine
should be expanded so that more candidate appearances qualify as uses,
thereby compelling broadcasters to provide more time to minor party
candidates. As detailed above, Congress drafted four narrow exemptions
to the Equal Opportunities Doctrine, which transformed what were in
fact uses into non-uses for purposes of providing equal time. The FCC
137. Equal Time Hearings,supra note 64, at 71 (statement of Rep. Markey).
138. Id.
139. The Communist Party USA did not field a candidate in the 1988 General Elections
explaining that:

For the first time in two decades, as a protest against undemocratic election laws, the
Communist Party will not field a presidential ticket. Reaganism's agenda has resulted in more undemocratic election laws and signature requirements, further restricted access to the media and larger financial constraints on independent
candidates.
Insert to A People's New Agenda (undated) (on file at CoMM/ENT).
140. COMMUNIST PARTY USA, WHAT EVERYONE SHOULD KNOW ABOUT THE COMMU-

NIST PARTY USA (undated) (on file at CoMM/ENT).

141. This proposal addresses itself to presidential candidates only.
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has broadened the 1959 exemptions over the past thirty years with the
result that the Equal Opportunities Doctrine no longer addresses the
original congressional concerns of ensuring access to a variety of candidates and platforms. The practical result of the 1959 Amendments is
that broadcasters are currently permitted to provide unlimited coverage
of candidates whom they deem newsworthy, while denying access to
those lacking popular support. This system of awarding access discriminates particularly against those candidates from whom the voting public
has had little opportunity to hear.
A better system would be to narrowly construe the current exemptions. For example, the exemption for on-the-spot coverage of bona fide
news events should be narrowed so that it would apply only to appearances reasonably related to the candidate's occupation. If this limitation
were imposed, Pat Paulsen could appear in The Mouse Factory without
activating the Doctrine, and Ronald Reagan could have continued to delight late night television viewers.
B. Institute a Mandatory Allocation of Time for Minor Party Candidates
Every bona fide presidential candidate should receive an amount of
time equal to a fixed percentage of the time enjoyed by the major parties
on all non-exempt programs. This would give some assurance that every
candidate from any legitimate party would be allowed some time to propound his views. While not ensuring complete symmetry, this system
would at least provide some measure of fairness. In 1967, Professor
Singer proposed a schedule for a minimum allocation of time to candidates. 142 He suggested a scale based upon the percentage vote received
by a candidate's party in a previous election of the same nature. The
scale, as Professor Singer pointed out, 4 3 has the advantages of providing

an objective means of allocation as well as providing proportionate equality based upon past performance. However, the time allocation he suggested may be higher than would be initially warranted.
Accordingly, this Note suggests instead that a minimum allocation
of ten percent air time be allocated to all legally qualified candidates for
the office of President who are registered in forty of the fifty states. 44
The allocation would be based on the amount of time given to the two
142. Singer, supra note 8, at 250.
143. Id.
144. This Note suggests preliminary qualification in 40 states for several reasons. It is
relatively easy to become a legally qualified candidate. See supra notes 37-47 and accompanying text. With this requirement, broadcasters will have some assurance that they will not be
required to provide air time to every eccentric who decides to run for President.
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major parties on non-exempt programs.' 4 5 A suggestion for an initial
allocation might be:
Percentage Vote Received
Percentage Free
by Minor Party in Last
Television Time
Election
Allocated
0%
10%
1-3.99%
15%
4-7.99%
20%
8-11.99%
25%
12-15.99%
60%
16%+
100%
This chart would allocate time over and above any air time given to a
candidate in a broadcast station's normal coverage.
C. Apply the Public Interest Standard to Mandate Broadcaster Conformity
with These Proposals
Currently, the FCC does not base the grant or renewal of licenses on
satisfaction of minimum response time requirements. 146 A renewal "expectancy is warranted if an incumbent [licenseholder's] record ... has
been meritorious and not otherwise characterized by any serious broadcast-related derelictions."' 4 7 This automatic renewal expectancy assumes that the renewal is otherwise uncontested and proper.148 The
FCC should tighten renewal standards to ensure conformity with the allocation of time and equal time provisions.

V
Conclusion
The public policy goal of the Equal Opportunities Doctrine is dual:
it strives to encourage increased news coverage of political campaign activity and to provide voters with information, thereby encouraging informed participation in the political process. Practically speaking, the
Doctrine fails to fulfill either of those goals. Minor parties remain woefully underrepresented in terms of equal access to television time, and
voters remain puzzled as to the positions these parties advocate.
145. Singer, supra note 8, at 249.
146. S. SIMMONS, supra note 7, at 225.
147. BroadcastingImprovements Act Hearings, supra note 27, at 17.
148. S. SIMMONS, supra note 7, at 225. A survey of 10 stations revealed that the time
devoted to news and public affairs ranged from 16.7-13.3% on the high end and 4.1-5.9% on
the low end. The stations surveyed were in a market large enough to provide broadcasters
with significant revenues. The Commission found this allotment of time sufficient to satisfy the
duty to the public interest. The result is that broadcasters feel no sense of exigency in allotting
time to public service broadcasting.
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The exemptions from the definition of use should be limited and a
mandatory allocation of time instituted. All stations would bear equally
the costs for the time given to candidates as a part of their public interest
obligation. The burden would be negligible if the free time were allocated among the stations based upon their market shares.
Equal time should not mean time only for the most well-known candidates. The Doctrine should provide the average citizen access to information on all serious candidates for President. "Making a few minutes
available a few times once every [four] years to protect the integrity of
the electoral process seems . . . a small price to pay for a broadcast
149
license."

149. Equal Time Hearings,supra note 64, at 88 (statement of Heidi Sanchez, Media Access
Project).

